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Court of Appeals of the District of Columbia. 


No. 4008. 

Allen Curtis et al., Appellants, 

vs. 

Scott E. Welker. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39591. 

Allen Cltitis, Ellis P. E.\rle, Howard Paschal, Plaintiffs, 

vs. 

Scott E. AVelker, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Contribution. 

Filed November 2*2, 1921. 

In the Supreme Court of the District of Columbia. 

Equity. Number 39591. 

Allen Curtis, Ellis P. Earle, Howard Paschal, Plaintiffs, 

vs. 

Scott E. Welker, Defendant. 

In the Supreme Court of the District of Columbia, Sitting as a Court 

of Equity for the said District. 

Your petitioners state as follows: 

The Plaintiffs Allen Curtis and Howard Paschal are citizens of the 
United States and residents of the State of New York. The Plaintiff 
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Ellis P. Earle is a citizen of the United States and a resident of the 
State of New Jersey. 

The Defendant, Scott E. Welker, is a citizen of the United States 
and a resident of the District of Columbia. 

During the period from July 9,1912 to January 1, 1916 said Allen 
Curtis, Ellis P. Earle. Howard Paschal and the defendant, Scott E. 
Welker, together with four otlier persons constituted the Board of 
Directors and all of the directors on said board of the Tri-Bullion 
Smelting and Development Company, an Arizona corporation, hav¬ 
ing its principal office in the City of New York, State of New York. 

While said Board of Directors was serving as aforesaid, one Harrv 
J. Clark, the treasurer of said cori)oration, elected and appointed to 
said office by said Board of Directors, misappropriated various 
2 moneys aggregating $;12,316.07, which he obtained from tlie 
bank accounts of said corporation by dishonest and fraudulent 
means. The said defalcations of said Clark occurred during the 


period from February 21, 1913 to March 6, 1915 and were success¬ 
fully concealed by said Clark from said Board of Directoi*s. The 
members of said Board of Directors liad no knowledge or suspicion 
thereof until sometime in the vear 1916 after their term of office had 
e.xpired and they had ceased to be directors of said corporation. 

On or about the 28th dav of August, 1916 said Tri-Bullion Smelt- 
ing and Development Company brought an action in the Supreme 

Court, State of New York in and for the Countv of New York, 

• _ _ • _. 

against said Allen Curtis, Ellis P. Earle. Howard Paschal, Scott E. 
Welker and said four other persons constituting the Board of Direc¬ 
tors of said corporation, as aforesaid, to recover said sum of $32,316.67 
together with interest thereon. In its com])laint in said action, the 
Tri-Bullion Smelting and Development Company alleged that the 
misappropriation of said moneys by Clark and the resulting loss 
thereof by said corporation were the result of and wholly due to the 
negligence of and inattention to their ofhcial duties by each and all 
of the defendants in said action in their caj)acity as directors of said 
corporation: and demanded judgment in said action on that ground 
for the amount of Clark's said peculations against all of the defend¬ 
ants therein. 

Said Allen Curtis, Ellis P. Earle and Howard Paschal were served 
with process as defendants in said action brought by the Tri-Bullion 
Smelting and Development Company in the Supreme Court 
3 of the State of New York and appeared therein by their at¬ 
torneys and filed an answer to the complaint therein, putting 
in issue said charge of negligence against the defendants in said 
action and resulting responsibility for Clark’s misappropriations, and’ 
defended said action fully upon the merits on all issues of law and 
fact. 

No other defendant in said action was served with process or ap¬ 
peared in said action. 

The defendant, Scott E. Welker, was not served with jirocess in 
said action and did not appear therein but had full knowledge of the 
pendency of said action and defrayed part of the expense of the de- 
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fense of the same, to said Allen Curtis, Ellis P. Earle and Howard 
Paschal. Said Allen Curtis, Ellis P. Earle and Howard Paschal 
defended said action on behalf of the defendant Scott E. Welker 
and said four other persons constituting said Board of Directors'as 
well as on their own behalf, and attempted to disprove the charge 
of negligence and responsibility for the acts of Clark made therein 
by said corporation against all of tlie defendants in said action. 

Said action by the Tri-Bullion Smelting and Development Com¬ 
pany was brought to trial and fully tried on all of the issues before 
the Court and jur\' in the Supreme Court of the State of New York, 
in and for the County of New York, on January 29, 1918. On said 
trial the jury rendered a verdict in favor of said corporation, the 
plaintiff in said action, and against said Allen Curtis, Ellis P. Earle 
and Howard Paschal as defendants therein for the full sum claimed, 
based upon a finding that all of the defendants in said action were 
guilty of negligence and that said negligence resulted in loss 

4 to the plaintiff as cliarged. Judgment upon said verdict was 
entered in said Court on April 18, 1918 for the sum of 

$39,808.08. 

An appeal was thereupon taken by said Allen Curtis, Ellis P. 
Earle and Howard Paschal from said judgment to the Appellate 
Division of the Supreme Court of the State of New York, and upon 
said appeal said Appellate Division by judgment entered on May 1, 
1919 modified the judgment of the Trial Term by reducing it to 
the sum of $28,2o3.79, and affirmed said judgment as modified. 

Said Allen Curtis, Ellis P. Earle and Howard Paschal thereupon 
appealed from said judgment of the Appellate Division of said Court 
to the Court of Appeals of the State of New York which is the highest 
court of record in, and the court of last resort of, said state, and upon 
said appeal to the Court of Appeals by judgment entered on March 
8, 1921 said judgment of the Appellate Division was affirmed with 
costs and the liability of all defendants in said action to the Tri- 
Bullion Smelting and Development Company in the amount of said 
judgment has been thereby conclusively established. 

Said judgment together with interest and costs amounting to $33,- 
654.01 has since been paid by said Allen Curtis, Ellis P. h^arle and 
Howard Paschal. 

Your petitioners now bring this bill to the end that they may se¬ 
cure contribution from the aforesaid defendant Scott E. Welker. 

Your petitioner further say that they have no adequate remedy at 
law. 

Wherefore the premises considered, petitioners pray: 

5 (1) That due process may be issued to the defendant 
named in the caption of this bill requiring him to appear on 

a dav certain to be therein named and answer the exigencies of this 
bill. 

(2) That this Honorable Court may, by proper decree, award to 
the plaintiffs, Allen Curtis, Ellis P. Earle and Howard Paschal, the 
right to recover of the said defendant, Scott E. Welker, a sum equal 
to one-fourth {^A) of the net award of the Court of New York State 

2—4008a 



4 


ALLEN CURTIS ET AL. VS. SCOTT E. ^VELKER 


of $33,654.01 or $8,413.50, together with interest from the date of 
said award, March 8, 1921 and costs of this action. 

And for such other and further relief as the nature of this case 
may require, or to the court may seem proper. 

CIIAS. S. BAKER, 
Attorney for Plaintiff. 
GREEXE & HURD. 

Of Covn.^el. 


Amended Bill of Complaint. 
Filed December 14, 1921. 


In the Supreme Court of the District of Columbia, Sitting as a Court 

of Equity for the said District. 

Your j>etitioners state as follows: 

The plaintiffs Allen Curtis and Howard Paschal are citizens of the 
United States and residents of the State of New York. The ])laintiff' 
Ellis P. Earle is a citizen of the Ihiited States and a resident of 
the State of New Jersey. 

The defendant Scott E. AVelker is a citizen of the United 
(> States and a resident of the DL^trict of Columbia. 

During the period from July 9. 1912 to January 1. 191<). 
said Allen Curtis, Ellis P. Earle. Howard Paschal and tlie defend¬ 
ant Scott E. Welker, together with four other ]>ersons constituted the 
Board of Directoi*s and all of the directors on said board of the Tri- 
Bullion Smelting and Develo])ment Coni|>any, an Arizona corpora¬ 
tion, having its princi])al office in the City of New York. State of 
New York. 

While Sitid Board of Directors was .^serving as aforesaid, one Harry 
J. Clark, the treasurer of said coiporation. elected and a})i)<nnted to 
said office by said Board of Directors, misap|)ropriated various moneys 
aggregating $32,316.67, which he obtained from the bank accounts 
of said corporation by dishonest and fraudulent means. The .^aid 
defalcations of said Clark occurred during the period from Feb- 
riiarv 21, 1913 to March 6. 1915 and were successfully concealed bv 
said Clark from said Board of Directors. The members of said Board 
of Directors had no knowledge or sus])icion thereof until sometime 
in the year 191() after their term of office had expired and they had 
ceased to be directors of said cor|)oration. 

On or about the 28th day of August. 1916 said Tri-Bullion 
Smelting and Development Company brought an action in the Su¬ 
preme Court, State of New York, in and for the County of New York 
against said Allen Curtis, Ellis P. Earle, Howard Paschal, Scott E. 
Welker and said four other persons constituting the Board of Di¬ 
rectors of said corporation, as aforesaid, to recover said sum of $32,- 
316.67 together with interest thereon. In its complaint in said ac- 
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tion, the Tri-Bullion Smelting and Development Company 

7 alleged that the misappropriation of said moneys by Clark 
and the resulting loss thereof by said corporation were the 

result of and wholly due to the negligence of and inattention to their 
official duties by each and all of the defendants in said action in their 
cai)acity as directors of said corporation; and demanded judgment 
in said action on that ground for the amount of Clark’s said pecula¬ 
tions against all of the defendants therein. 

Said Allen Curtis, Ellis P. Earle and Howard Paschal were served 
with process as defendants in said action brought by the Tri-Bullion 
Smelting and Development Company in the Supreme Court of the 
State of New York and appeared therein by their attorneys and filed 
an answer to the complaint therein putting in issue said charge of 
negligence against the defendants in said action and resulting re¬ 
sponsibility for Clark's misappropriations, and defended said action 
fully upon the merits on all issues of law and fact. 

No other defendant in said action was served with process or ap- 
])eared in said action. 

The defendant Scott E. Welker was not served with process in said 
action and did not appear therein but had full knowledge o7 the 
})endency of said action and defrayed part of the expense of the 
defense of the same to said Allen Curtis, Ellis P. Earle and Howard 
Paschal. Said Allen Curtis. Ellis P. Earle and Howard Paschal 
defended said action on behalf of the defendant Scott E. 
Welker and said four other persons constituting said Board of Di¬ 
rectors of said corporation as well as on their own behalf, and at¬ 
tempted to disprove the charge of negligence and responsi- 

8 bility for the acts of Clark made therein by said corporation 
against all of the defendants in said action. 

Said action by the Tri-Biillion Smelting and Development Com- 
])any was brought to trial and fully tried on all of the issues before 
the (^ourt and a .Jury in the Supreme Court of the State of New 
York, in and for the County of New York, on .January 29, 1918. 
On said trial the jury rendered a verdict in favor of said corporation. 


the plaintilT in said action, against said Allen Curtis, Ellis P. Earle 


and Howard Paschal as defendants therein for the full amount 
claimed, based upon a finding that all of the defendants in said action 
were guilty of negligence and that said negligence resulted in loss 
to the plaintift’ as charged. .Judgment upon said verdict was en¬ 
tered in said Court on April 18, 1918 for the sum of $39,808.08. 

An appeal was thereupon taken by said Allen Curtis, Ellis P. Earle 
and Howard Paschal from said judgment to the Appellate Division 
of the Supreme Court of the State of New York, and upon said ap- 
])eal .<aid Appellate Division by judgment entered on May 1, 1919 
modified the judgment of the Trial Term by reducing it to the sum 
of .$28,253.79. and affirmed said judgment as so modified. 

Said Allen Curtis, Ellis P. P>arie and Howard Paschal thereupon 
appealed from said judgment of the Appellate Division to the Court 
of Appeals of the State of New York which is the highest court of 
record in and the court of last resort of said state, and upon said 
appeal to the Court of Appeals by judgment entered on March 8, 
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1921 said judgment of the Appellate Division was affirmed with 
costs and the liabilitv of all defendants in said action to the 

9 Tri-Rullion Smelting and Development Company in the 
amount of said judgment has been thereby conclusively es¬ 
tablished. 

Said judgment together with interest and costs amounting to $33,- 
654.01 has since been paid by said Allen Curtis, Ellis P. Earle and 
Howard Paschal. 

Your petitioners now bring this bill to the end that they may 
secure contribution from the aforesaid defendant Scott E. Welker. 

Your petitioners further say that they have no adequate remedy 
at law. 

Wherefore, the premises considered. j)etitioners pray: 

(1) That due process may be issued to the defendant named in the 
caption of this bill recjuiring him to appear on a day certain to be 
therein named and answer the exigencies of this bill. 

(2) That this Honorable Court may, by proper decree, award to 
the plaintiffs. Allen Curtis, h'llis P. Earle and Howard Paschal the 
right to recover of the said defendant, Scott E. Welker, a sum equal 
to one-fourth {Va) of the net award of the New York State Court of 
$33,654.01, or $8,413.50. together with interest from the date of said 
award. March 8, 1021, and costs of this action. 

And for such other and further relief as the nature of this case 
may require, or to the court mav seem proper. 

HOWARD PASCHAL, 
GEORGE F. HURD, 

Attorney- for AHen Curtis and Ellis P. Earle. 

CTIAS. S. BAKER, 

Attorney for Plaintiff. 

GREENE & HURD, 

Of Counsel. 

10 State of New York, 

(*ounty of Sew York, ss: '' ■ 

Howard Paschal, being duly sworn, deposes and says: 

That he is one of the plaintiffs in this action, and that he has read 
the foregoing amended bill of complaint and knows the contents 
thereof, and that the same is true of his own knowledge, except as to 
the matters therein stated to be alleged upon information and belief, 
and as to those matters he believes it to be true. 

HOWARD PASCHAL. 

Sworn to before me this 10th dav of December. 19*21. 

[seal.] IliLDUR E. RINQHOLM, 

Xotary Public, Kinys Co., Ao. 94. 

Certificate filed in New York Co. No. 234. 

Kings County Register No. 2094. 

New York County Register No. 2213. 

Term expires March 30, 1922. 
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State of New York, 

County of New York, 8s: 

George F. Hurd, being duly sworn, deposes and says: ' 

That he is a memba* of the firm of Greene & Hurd, attorneys for 
Allen Curtis and Ellis P. Earle, plaintiffs in this action; that he has 
read the foregoing amended bill of complaint and knows the contents 
thereof, and that the same is true to the kncwdedge of de¬ 
ll ponent, all of the facts therein alleged being matters of public 
record in the Courts of the State of New York. 

That the counties in the State of New York in which said 
attomevs reside are the Counties of New York and Nassau, and thev 
have their offices in the County of New York. That the reason why 
this affidavit of verification is not made by either said Allen Curtis 
or said Ellis P. Earle, is that neither of them is now’ within either 
the Countv of New’ York or the Countv of Nassau. 

GEORGE F. HURD. 

Sw’orn to before me this 10th dav of December, 1921. 


[seal.] 


ISABEL D. WALTON, 
Notary Public, Kings County. 


Kings Co., Clerk^ No. 157. 

Kings Co., Register’s No. 2155. 

New’ York Co., Clerk’s No. 498. 

New’ York Co., Register’s No. 2351. 
Commission expires March 30, 1922. 


Fiat of Justice Bailey. 

Leave to file granted this December 13, 1921. 

JENNINGS BAILEY. 

Defendant*s Motion to Disiroiss Bill. 

Filed January 5, 1922. 

4c * 4c ;ic 

And now’ comes the defendant and moves the court to dismiss the 
bill filed herein on December 14, 1921, for the following 
reasons: 

12 1. Because the allegations of said bill do not present, as a 

matter of law’, any grounds for recovery against the defendant 
or any basis for the granting of the relief prayed for. 

2. Because said bill on its face shows that the plaintiffs were guilty 
of negligence and that said negligence resulted in loss to the corpo¬ 
ration named in said bill, together with an allegation that the de- 
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fendant was likewLse guilty of such negligence, wherefore there is no 
right of contribution in favor of the plaintiffs as against the de¬ 
fendant. 

3. Because it is alleged in said hill that tliere were eight directors 
of said corporation all of whom participated in said acts of negligence, 
and nevertheless the plaintiffs claim contribution to the e.xtent oi one- 
fourth of their alleged payment as against the defendant. 

4. Because it does not appear from said bill that the judgnier.t 
referred to in said bill has been entered satisfied. 

o. Because there is a misjoinder of }>laintiff’s, and any suit should 
liave been at law. 

IRVING WILLIAMSON. 

Atft/. for Deft. 


Memoranrhon ()pin''on of the Court. 

Filed Februarv 10. 10*2o. 

4 . ' 

♦ **♦♦** 

In view of the dm-trine laid down by the Supreme Court and 
which is controlling in the courts of the District of Columbia, 
13 the motion to dismiss the Bill of Com])laint must be graiitc<i 
upon the grounds alleged in paragraphs numbered 1 and 2 in 
.said motion. That doctrine finds a comparatively late c.xpression in 
the case of I’nion Stock Yards Company of Omaha v. Chicago, 
Burlington and Quincy Railroad Company, lljO U. S. iKige 217, 
and on page 224 of the opinion this language is used: 

‘‘the general principle of law is well settled that one of several 
wrongdoers cannot recover against another wrongdoer, althougli he 
may have been com])elled to pay all the damages for the wrong doic . 
In many instances, however, cases have been taken out of this general 
rule, and it has been held ino])erative in order that the ultimate loss 
may be visited upon the principal u'-ron/ploer, who is made to resnon I 
for all the damage.^, where one less culpable, although legally liah'^* 
to third persons, may escape the payment of damages as.<essed agaiic t 
him by putting the ultimate loss upon the one principalhj re.'pon^il'lc 
for the injury done.” (Italics supplied). 

In this case it is clear that the negligence which was the basis c f 
the basis of the recovery against the plaintiff’s in the Supreme Court of 
New York, was a negligence which e.xposed all of the directors of the 
company to liability. There is nothing alleged in the Bill of Con - 
plaint which justifies a claim that the defendant was more liable than 
the plaintiffs for the injury inflicted upon the company, of whicli 
they were directors, by acts of negligence common to all of the 
directors, and therefore the case is not within one of the e.xception • 
to the general rule which the Supreme Court recognize^, but is rather 
a negligence for which each and all of the directors were liable 

This principle was long since recognized by the courts of New 
Y'ork where the acts of negligence in this case took place, and apply- 
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ing the general rule stated above, the Supreme Court of New 
York, in the case of Andrews vs. Murray and Kane, 33 

14 Barbour, page 354, refused a recovery to the plaintiff who 
sued the defendants, co-trustees with him of a manufacturing 

company, for contribution in the matter of money that the plaintiff 
])aid to the company of which the plaintiff and defendants were 
trustees, the money being paid in recognition of the liability of the 
trustees by rea.son of their neglect to make a report required from 
such trustees by an act of the legislature of New York. In that case, 
at page 356, the court says, 

‘‘In actions for joint torts, a joint liability exists, and a recovery 
may be enforced against any one of the defendants. The party pay¬ 
ing such claim has no right to contribution from the other defend¬ 
ants, even althougli, bv the payment, he has relieved them from their 
liability. * * * The principle on which these decisions are 

made is, that wbon ever the liability arises ex delicto, there is no 
contribution. Either of the trustees might have avoided this lia- 
1 ilitv by attending to the duty imposed upon him by the statute. He 
cannot charge any other trustees with the consequences of his own 
negligence.^’ 

S'o it mav be said in this case that any one of tlie directors might 
have avoided the loss that tlie comjxmy suffered by the neglect of 
cacli and all of the directors. 

.An examination of the opinion of the Appellate Division of the 
Supreme Court which sustained the judgment of the trial court 
a<»‘ainst the present plaintiffs, does not remotely suggest that the 
judgment was iustified because tliose three men were primarily or* 
7'rincipally negligent as against their co-directors. On the contrar>^ 
the whole trend of the opinion shows that the court considered that 
each of the directors was liable to tlie company for the loss it sus¬ 
tained. And indeed all of the directors were named in the action 
brought bv the companv although onlv the present plaintiffs were 
served with process. There was a negligence equal in degree and 
character as to each one of them and therefore the case is 

15 brought within the principle laid down bv the Supreme Court. 

The Motion to Dismiss the Bill of Complaint upon the 
grounds stated must therefore l)e granted. 

F. L. SIDDONS, 

Justice. 

February 10, 1923. 


Decree Dismissing Bill. 

Filed March 16,1923. 

+ 3)C 

Upon consideration of the Bill of Complaint filed herein and of the 
motion of the defendant Scott E. AVelker to dismiss the same, and 
after argument by counsel for the respective parties in open Court, 
it is hereupon, by the Court, this 16th day of March, A. D., 1923, 
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Adjudged, ordered and decreed that the bill of complaint be, and 
the same is hereby, dismissed with costs to defendant. 


By the Court, 


F. L. SIDDONS, 

Justice. 


From the foregoing decree the plaintiff notes an appeal in open 
court, to the Court of Appeals of the District of Columbia: the cost 
bond being fixed at $100 or the usual cash deposit of $50.00. 

F. L. SIDDONS, 

Justice. 


16 Memorandum. 

April 9, 1923.—$50 Deposited in lieu of undertaking on appeal. 

A.<isignments or Error. 

Filed April 16, 1923. 

♦ ♦♦♦♦♦♦ 

1. The Court erred in dismissing the bill filed herein. 

2. The Court erred in sustaining the motion to dismiss the bill. 

3. The Court erred in holding that under the facts set forth in 
said bill the plaintiffs are not entitled to contribution. 

CHAS. S. BAKER, 
Attorne]! for Plaintiffs. 


Designation of Record. 

Filed April 16, 1923. 

In preparing the record in the above cause the Clerk will please 
include copies of the following: 

1. The original bill. 

2. The amended bill. 

3. Defendant's motion to dismiss the bill. 

4. Memorandum opinion of the Court, tiled Feb. 10, 1923. 

5. The order dismissing the bill. 

6. Copy of this designation. 


CIIAS. S. BAKER, 
Attorney for Plaintiffs. 
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17 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T, Morgan IT. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
both inclusive, to be a true and correct transcipt of the record 
according to directions of counsel herein filed, copy of which is made 
j)art of this transcript, in cause No. 39591 in Equity, wherein Allen 
Curtis et al. are Plaintiffs and Scott E. Welker is defendant, as the 
.«ame remains upon the files and of record in said court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this *21st dav of Mav, 1923. 

Supreme Court of the District of Columbia. 


[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN n. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4008. Allen Curtis et al., appellants, vs. Scott E. Welker. Court of 
Appeals, District of Columbia. Filed Jun. 15, 1923, Henry W. 
Hodges, clerk. 
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Court of Appeals of the District 

of Columbia 

October Term, 1923. 

No. 4008 

Allen Curtis, Ellis P. Earle, Howard Paschal, 

Appellants, 

vs, 

Scott E. Welker 

Appeal From the Supreme Court of the District of Columbia. 


APPELLANTS^ BRIEF 


This is an appeal from a decree of the Supreme Court 
dismissing the bill of complaint filed herein on the ground 
that the plaintiffs in said cause are not in a position to 
seek contribution from the defendant therein, in that 
said plaintiffs and said defendant are joint tort feasors, 
and come within the general rule applicable to such cases. 

STATEMENT OF FACTS 

The three plaintiffs and the defendant herein, together 
with four others, constituted the Board of Directors of 
the Tri-Bullion Smelting and Development Company 
during the period July 9, 1912, to January 1, 1916. 

While so serving, they elected one Harry J. Clark, who 
had been a trusted employe of the company for some years 
previous, to serve as treasurer of said corporation. 


Clark, during the period of February 21, 1913, to March 
6, 1915, misappropriated various funds of the corpora¬ 
tion, in the total of $32,316.67. The members of said 
Board had no kno^'ledge or suspicion of said peculations. 
Later, the stockholders brought an action against the 
eight directors alleging negligence of, and inattention to, 
their official duties. The three plaintiffs herein were the 
only ones served w’ith process and, after trial by jury, a 
verdict was found against them for $39,808.08, said 
amount being reduced later to $28,253.79. 

Said judgment, together with interest and costs, 
amounting in all to $33,654.01, has been paid by said 
plaintiffs and said judgment entered satisfied. The de¬ 
fendant herein had full knowledge of said suit and de¬ 
frayed part of the expense thereof. As set forth in 
Tri-Bullion Smelting and Developing Co. v. Curtis^ 
fVelkcr, et al, 174 N. Y. S. 839: 

“The evidence discloses that during their serv¬ 
ice as such directors, and commencing February 
21, 1913, and until March 10, 1915, the said 
Clark, by means of false entries in books, checks 
drawn to fictitious persons, or otherwise, misap¬ 
propriated of the funds of said corporation the 
aggregate sum of $31,776.67. These pecula¬ 
tions are made up of twenty-seven different items. 
* * * * The dishonest treasurer apparently had 
two methods to obtain the plaintiff’s monies. One 
of said methods * * * ♦ was to prepare a check 
payable either to bearer or cash, and send it by 
the plaintiff’s stenographer to the bank to be 
cashed. Clark then evidently drew correspond¬ 
ing checks of even date with those used in with¬ 
drawing the money, payable to fictitious persons 
at distant points. As soon as the cancelled check, 
upon which the money was actually paid to bearer, 
or to cash, or in whatever way he was able to get 
the money from the bank, was returned, the check 



thus used to obtain money was destroyed, and the 
check of even date and amount, drawn to a ficti¬ 
tious payee, camouflaged with the indorsement 
of the payee and banking institutions through 
which the check had apparently passed until re¬ 
turned to the plaintiff’s office, was substituted. 

ate * ♦ 

“As to the remaining twelve items of pecula¬ 
tions, the treasurer, Clark, pursued a different 
course. The cancelled checks, which were pro¬ 
duced, were shown to have been paid by the Na¬ 
tional State Bank, of Newark, N. J.; but after 
they had been paid, they had been altered by eras¬ 
ing the name of the payee, in which had been type¬ 
written the name of the fictitious payee, and the 
same camouflage as to indorsement by the payee 
and the various banks was placed upon the back 
of each of said checks. * * * ♦ In order to 
avoid detection, the dishonest treasurer inaug¬ 
urated a comprehensive system designed to de-i 
ceive plaintiff’s officers and directors, and to elude! 
the vigilance of expert accountants employed byl 
the plaintiffs to audit its accounts. 

“The directors knew that operations at the 
mines ceased in May or June, 1913, and there¬ 
upon expenditures stopped. Perhaps the with¬ 
drawals while the mines were active, and prior 
to June 21, 1913, would not have attracted the 
attention of reasonably prudent men. These dis¬ 
honest withdrawals * * * * aggregated the 
sum of $8,979.08. In view of the activities of 
plaintiff’s mines, its directors may be excused from 
discovering its treasurer’s dishonesty; but as to 
the balance of the peculations, covering a period 
from November 11, 1913, to March 16, 1915, no 
such excuse for want of vigilance exists. The 
directors should have known that there was no 
reason for the nineteen withdrawals during such 
period of inactivity, aggregating in amount the 
sum of $22,797.59. * * * * As it was, the re- 
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ports of the accountants directed the attention of 
the directors to the fact that expenditures were 
being made upon vouchers not properly approved, 
and that the treasurer was overdrawing his sal¬ 
ary allowance. * * * * The treasurer of the 
company had started with the plaintiff’s corpora¬ 
tion as a stenographer, and had grown up with 
the business, and had been a trusted employe for 
many years, and it is quite apparent that the 
directors relied implicitly in his honesty. This,, 
however, furnishes little excuse when a very slight | 
attention to the affairs of their concern, and the •; 
insistence that the treasurer make the reports ; 
monthly that the by-laws called for, would surely 
have uncovered the dishonest practices that were i 
going on. 

“While, as before suggested, defendants may 
be excused from discovering the dishonesty of the 
plaintiff’s treasurer while the corporation was 
active, and that as to the eight items of theft rep¬ 
resented by the withdrawals from the Chatham 
& Phenix National Bank prior to June 21, 1913, 
aggregating a sum of $8,979.08, the defendants 
should not be held responsible as to the other 
nineteen items, aggregating $22,797.59, I think 
the evidence is sufficient to charge the defendants 
with negligence, and that as to such items the 
plaintiff is entitled to recover of them the amount 
of its losses.” 


ASSIGNMENTS OF ERROR 

1. The Court erred in dismissing the bill filed herein. 

2. The Court erred in sustaining the motion to dis¬ 
miss the bill. 

3. The Court erred in holding that under the facts set 
forth in said bill the plaintiffs are not entitled to contri¬ 
bution. 
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ARGUMENT 


Joint Tort-Feasors—General Rule 

“In the ordinary course of things there is not, indeed, 
as is well known, any right of contribution allowed by the 
common law between joint wrongdoers, where one has 
paid the whole damages or expenses incurred thereby.” 
Merry’-jjeather v. Nixan, 8 T. R. 186. 

This rule, like unto other human-made maxims, soon 
proved to work an injustice in many cases, with the result 
that there have been numerous, but uncoordinated, at¬ 
tempts to limit its application. As is stated in Story on 
Partnershipy Sec. 220. 

“. . . . but then the rule is to be understood ac¬ 
cording to its true sense and meaning, which is, 
where the tort is a known, meditated wrong, and 
not where the party is acting under the supposi¬ 
tion of the entire innocence and propriety of the 
act, and the tort is merely one by construction of 
law. In the latter case, although not in the for¬ 
mer, there may be, and properly is, a contribution 
allowed by law for such payments and expenses 
between the constructive wrongdoer, whether 
partners or not.” 

The above statement, however, is only one of a multi¬ 
tude of expressions to be found in the various texts and 
cases dealing with the so-called exceptions to the rule. 
The reason is not perhaps difficult to understand when 
the great scope of tort actions is considered. 

“The dividing line between ‘breaches of con¬ 
tract’ and ‘torts’ is often dim and uncertain. 
There is no definition of either class of defaults 
which is universally accurate or acceptable. In 
a general way, a ‘tort’ is distinguished from a 
‘breach of contract,’ in that the latter arises under 
an agreement of the parties, whereas the tort or- 
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dinarily is a violation of a duty fixed by law, inde¬ 
pendent of contract or the will of the parties, al¬ 
though it may sometimes have relation to obliga¬ 
tions growing out of or coincident to the contract, 
and frequently the same facts will'sustain* either 
class of action.” Busch v. Interborough Rapid 
Transit Co.y 187 N. Y. 388. Words and Phrases, 
Vol. 4, p. 939. 

Reasons for the Rule 

The reasons for the above rule, as stated in Cooley, 
Torts, 261, 3rd Edition, is as follows: 

‘‘1. The discouragement of all illegal transac¬ 
tions by distinctly apprising every person who en¬ 
gages in them that the risk he incurs is not merely 
of being compelled to share with the others the 
loss that may follow, for this, in many cases, 
would be insignificant, and in all cases would be 
small in proportion to the size and formidable 
character of the combination. He is, therefore, 
given to understand that whoever takes part in 
an illegal transaction must do so under a responsi¬ 
bility only measured by the whole extent of the 
injury or loss; an understanding very well calcu¬ 
lated to make men hesitate who, under a different 
rule, would be disposed to give full scope to evil 
inclinations. 

‘*2. The State, from a consideration of its own 
pecuniary interests, etc., etc.” 

Again: 

I “If two or more persons combine to do any 
illegal thing, knowing it to be such, neither can 
maintain a suit against the other to enforce con- 
‘ tribution for what he has been required to pay or 
to establish any other like equity. But where 
the violation of law was not intentional, contribu¬ 
tion may be compelled.” Bishop on Non-Con¬ 
tract Law, Par. 56. 
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‘‘We have seen that, in cases of conscious 
wrong, one who has paid the whole cannot com¬ 
pel contribution from the others, because the 
courts sit to enforce the laws, and not to assist 
men in attempts to break them; but where the 
injury was unmeant there may be contribution, \ 
for there the liability came from the law’s adjust- j 
ment of rights between parties, not from a pro-1 
posed law-breaking.” Bishop on Non-Contract 
Law, Par. 535. 

Thus, where the owners of two adjoining lots jointly 
erected a building upon them, a portion of which fell and 
injured a third party, who recovered judgment and satis¬ 
faction from one only, the court held that they were not 
guilty of any intentional wrong or of any bad faith, or of 
any act in itself illegal, and hence the ground of their lia¬ 
bility * * * ♦ “must have been mere negligence in the 
manner of erecting the building.” Therefore contribu¬ 
tion was allowed. Ankeny v. Moffett, 37 Minn. 109. 

Further Modification of the Rule 

Later the rule was further modified: (See Am. Dec. 
147) : 

“It has been said that the test for determining 
whether there shall be contribution between co¬ 
trespassers is the common-sense rule, ‘namely, 
that when parties think that they are doing a legal 
and proper act, contribution will be had; but when 
the parties are conscious of doing a wrong, courts 
will not interfere.’ ” 

Cicheson v. Miller, 2 Ohio St. 203; 

Grund V. Van Fleck, 69 Ill. 479. 

“This rule is inaccurate, however, in that it 
fails to embody the universal principle that 
ignorantia legis neminem excusat; and there are 
undoubtedly cases where mere lack of intention 
or consciousness of wrong-doing in the commis- 
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sion of a tort would not entitle one to contribu¬ 
tion. The true rule is, that joint wrongdoers 
have no right of contribution when there has been 
an intentional violation of law, where the wrong¬ 
doer is presumed to have known that the act was 
unlawful.” 

Adamson v. JarviSy 4 Bing. 66; 

Jacobs V. Pollard, 10 Cush. 287; 

Belts V. Gibbons, 2 Ad. & El. 57, 74; 

Avery v. Halsey, 14 Pick. 174; 

Spalding v. Oakes, 42 Vt. 343. 

Application of Modific.^tion of Rule 

The difficulty lies in the application of the above phrase, 
“presumed to have known.” In Jacobs v. Pollard, 10 
Cush. 287, 57 Am. Dec. 105, the plaintiff seized cattle 
while damage feasant, and delivered them to defendant 
who, at his request, sold them and received the profits. 
The true owner recovered judgment in trespass against 
the plaintiff and defendant jointly, and levied on plain¬ 
tiff, who paid. The court held: 

“It is undoubtedly the policy of the law to dis¬ 
countenance all actions in which a party seeks to 
enforce a demand originating in a wilfull breach 
or violation, on his part, of the legal rights of 
others. Courts of law will not lend their aid to 
those who found their claims upon an illegal 
transaction. 

“No one can be permitted to relieve himself 
from the consequences of having intentionally 
committed an unlawful act by seeking an indem¬ 
nity or contribution from those with whom, or by 
whose authority, such unlawful act was com¬ 
mitted. 

“But justice and sound policy, upon which this 
salutory rule was founded, alike require that it 
should not be extended to cases where parties 
have acted in good faith, without any unlawful 
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design, or for the purpose of asserting a right in 
themselves or others, although they may thereby 
have infringed upon the legal rights of third 
persons. 

“It is only when a person knows, or must be 
presumed to know, that his act was unlawful, that 
the law will refuse to aid him in seeking an in¬ 
demnity or contribution.” 

See also Johnson v. Torpy, 35 Nebr. 604: 

“In determining whether the right of contribu¬ 
tion exists in favor of one wrongdoer against 
another, the test is, must the party demanding 
contribution be presumed to have known that the 
act for which he has been compelled to respond 
was wrongful.” 

In Adamson v. Jarvis, 4 Bingham 66, the plaintiff, an 
auctioneer, sold goods under order of the defendant, 
who had no right to dispose of them. The true owner 
of the goods afterward recovered against the plaintiff, 
upon a declaration in case. It was argued that there 
being no contract between plaintiff and defendant, they 
must be considered as joint tort feasors, and the present 
action is likewise nothing but an attempt of one tort 
feasor to secure contribution from another. The court 
held, however, that: 

“From the inclination of the court on this last 
case, and from the concluding part of Lord Ken¬ 
yon’s judgment in Merryweather v. Nixan, and 
from reason, justice and sound policy, the rule 
that wrong-doers can not have redress or contri¬ 
bution against each other is confined to cases 
where the person seeking redress must be pre¬ 
sumed to have known that he was doing an un¬ 
lawful act. 

If a man buy the goods of another from a 
person who has no authority to sell them, he is a 
wrongdoer to the person whose goods he takes; 
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yet he may recover compensation against the per¬ 
son who sold the goods to him, although the per¬ 
son who sold them did not undertake that he had 
a right to sell, and did not know that he had no 
right to sell.” 

That is proved by Medina v. Stoughton, 1 Salk, 
210; Sanders v. Powell, 1 Lev. 129, etc. 

See also 73 Am. Dec. 147: 

“An exception to this rule occurs when in the 
beginning the co-trespassers were not in the 
wrong, as when they engage in a legitimate un¬ 
dertaking in the pursuance of which they commit 
a tort unintentionallv. Here, if one is made to 
pay the damages, he has an undoubted right to 
contribution. For here it is not necessary to take 
advantage of his own wrong, for as ‘between him¬ 
self and his associates he was not a wrongdoer at 
all.’ 

Cooley on Torts, 147; 

Bailey v. Bussing, 28 Conn. 155; 

Horbock V. Elder, 18 Pa. St. 33; 

Moore v. Appleton, 26 Ala. 633; 

Nickerson v. Wheeler, 118 Mass. 295.” 

Recent Ex.^mples 

Some of the most striking recent examples of the ap¬ 
plication of these exceptions are to be found in Mayberry 
V. Northern Pacific R. R. Company, 100 Minn. 79, w’here 
plaintiff’s intestate was killed by the joint negligence of 
the defendant railway in leaving a car improperly upon a 
track in such a position as to throw him from the train on 
which he was riding, and the negligence of two individ¬ 
uals who thereafter ran over him with a second car. The 
court therein stated: 

“One of the principal reasons assigned by those 
courts w’hich hold such a joinder improper is that 
the right of contribution is lost and cannot be re- 
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sorted to by one against the other co-defendant. 
This reason, as applied to cases of this kind, is 
unsound. There is, it is true, a general rule that 
the right of contribution does not exist as between 
joint tort-feasors; but it applies only between per- 
sons who by concert of action intentionally com¬ 
mit the wrong complained of. Where there is no 
concert of action in the commission of the wrong, 
the rule does not apply. In such cases the parties 
are in pari delicto as to each other, and as between 
themselves their rights may be adjusted in accord¬ 
ance with the principles of law applicable to the 
relation in fact existing between them. The 
rule does not apply to torts which are the result 
of mere negligence (citing a number of cases).” 

See also Chicago Rwy. Co. v. Conway Co., 219 Ill. 
App. 220, wherein the defendant in doing certain work 
upon the plaintiff’s tracks had left an open excavation, 
which had not been noticed by the plaintiff and in which 
a third person was injured; thereafter recovering dam¬ 
ages from said plaintiff. 

“It is a general and long established rule of 
law that neither contribution nor indemnity will 
be given to one of several joint tort-feasors against 
the other. This rule is only applied to cases of 
intentional or conscious wrongdoing. fVanack 
V. Michels, 215 Ill. 87. But this rule is qualified 
as stated by the Supreme Court of Massachusetts 
in the case of Lowell v. Boston, 23 Pick. 24, and 
which is quoted with approval by the Supreme 
Court of the United States in the case of Wash¬ 
ington Gas Light Co. v. District of Columbia, 161 
U. S. 316. ‘Our law, however, does not in every 
case disallow an action by one wrongdoer against 
another, to recover damages incurred in conse¬ 
quence of their joint offense. * ♦ ♦ * If the par¬ 
ties are not equally criminal, the principal delin¬ 
quent may be held responsible to his co-delinquent 
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for damages incurred by their joint offense. In 
respect to offenses, in which is involved any moral 
delinquency or turpitudey all parties are deemed 
equally guilty, and courts will not inquire into their 
relative guilt. But where the offense is merely 
malum prohihitumy and is in no respect immoral, 
it is not against the policy of the law to inquire 
into the relative delinquency of the parties and to 
administer justice between them, although both 
parties are wrongdoers.’ ” 

The same conclusion is reached in the case of Furbeck 
V. GevurtZy 143 Pac. 664, where the court, at page 657, 
says in part: 

“The wrong complained of in the case at bar 
was not intentionally committed by either Olsen 
or the appellant, and in the absence of a purpose 
of that kind, the right of contribution exists be¬ 
tween them. 9 Cyc., 805.” 

Again, in Hobbs v. Hurleyy 104 Atl., 815 where plain¬ 
tiff and defendant borrowed an automobile and their 
agent, the chauffeur, was negligent in driving it, to the in¬ 
jury of a third person, the court said: 

“It is undoubtedly a general rule of law that 
as between joint tort-feasors, in pari delictoy there 
is no right of contribution. The reason of the 
rule is that the law will not lend its aid to him 
who founds his cause of action upon an immoral or 
illegal act. It leaves him where it finds him. 
The leading case is Merryzoeather v. NixaUy 8 T. 
R. 186, and this has been uniformly and consist¬ 
ently followed. The term ‘tort-feasor,’ as used 
here, applies to persons who by concert of action 
intentionally commit the wrong complained of. 
But an exception to this rule is equally well set¬ 
tled, and that is that when the parties are not in¬ 
tentional and willful wrongdoers, but are made 
wrongdoers by legal interference or intendmenty 
or voluntary and unintentional tort-feasors, so to 
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speak, then the preceding rule does not apply and 
contribution may be enforced. The rule ceases 
because the reason for it has ceased. Contribu¬ 
tion is not contractural. It is equitable right 
founded upon acknowledged principles of natural 
justice and enforceable in a court of law. ♦ * * * 
It may be safely asserted that the rule denying the 
right of contribution as between tort-feasors has 
no application to torts which are the result of 
mere negligence in carrying on some lawful trans¬ 
action. In such cases the parties are tort-feasors, 
not wilfully, but by inference of law, and the term 
itself seems disproportionately harsh under such 
circumstances.” 

RECENT ANALOGOUS CASES 

A close analogy to the principal case is to be found in 
Gaither v. Bauernschmidt, 108 Md., 1, wherein, in a bill 
by a receiver of an insolvent bank to enforce the liability 
of directors for negligence in the management of its af¬ 
fairs, in that they made loans to certain parties in viola¬ 
tion of statute, and also declared dividends, which were 
likewise unlawful, it was held not necessary that all of 
the directors who participated in the unlawful acts be 
made defendants in the same proceeding; the court stat¬ 
ing that: 

“The dismissal made of certain of the defend¬ 
ants from the cause will not operate to deprive 
the remaining defendants of any right they may 
have to call upon the dismissed defendants for 
contribution in respect to losses caused by any 
acts in which they also participated. If there 
should be a decree against the defendants now 
remaining in the case or any of them, they, hav¬ 
ing hrst satisfied the decree, will be in a position 
to exert, according to the ordinary course of pro¬ 
cedure, any right of contribution which they may 
have against other participants in the transaction 
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out of which the liability enforced by the decree 
arose. As contribution between defendants en¬ 
titled thereto may be enforced in the same case in 
equity in which their common liability is estab¬ 
lished the defendants remaining in the present 
case may, if entitled to contribution, have it de¬ 
creed here as against each other in respect to 
losses, if any such be established, resulting from 
acts in which only they participated, but as to acts 
in which other directors also participated the safer 
plan for them would be to employ for that pur¬ 
pose a proceeding in which all of the participants 
in those acts are made parties. Hickey v. Dole, 
66 N. H. 612; Young v. Lyons, 8 Gill. 162.” 

Again in Nickerson v. Wheeler, 118 Mass. 295, where the 
president of a manufacturing corporation failed to file 
certain certificates and was consequently held liable to 
creditors of the corporation, he, seeking later to have 
contribution from the directors, the court said: 

“But although one may be liable in tort, he is 
not necessarily deprived of contribution from 
another also originally liable, where the foundation 
of the action is simply negligence on the part of 
each in carrying on some lawful transaction. 
* * * * It is contended by the defendants that if 
these parties are not treated as wrongdoers, and 
thus deprived of any right of contribution inter 
sese, it will be impossible to treat those as such who 
should knowingly sign a false certificate. This, 
however, would be a distinct and positive wrongful 
act; for such a transaction none would be respon¬ 
sible except those actually concurring in it, and the 
maxim ex turpi casua non oritur actio might well 
apply among them, when it w’ould not among 
those who, while prosecuting the lawful business of 
managing a corporation, had incurred responsi¬ 
bility by reason of an omission. Contribution is 
indeed expressly given by the statutes among 
stockholders who may be made responsible for the 
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debts of the corporation. Sts. 1862, c. 218, 2; 
1870, c. 224, 30-39. And there is no such pro¬ 
vision in regard to the officers. But it is not to be 
inferred from the want of such a provision that they 
are to be deprived of it, if according to the general 
principles of law, as applied to the construction of 
the statute, they would be entitled to it. Nor do 
we perceive that the fact that it was required that 
the certificate should be signed and sworn to by the 
president, while a majority only of the directors 
were required to sign and swear to it, should deprive 
him of his right to contribution. The duty of 
making the certificate rested upon all, and they are 
alike responsible for its neglect. Decree affirmed. 

INDEMNITY 

A further exception to the general rule arises in that 
class of cases wherein as between parties, the sole responsi¬ 
bility was on one, while another was liable with him to the 
person injured. As is stated by the court in the case of 
Union Stock Yards Co. v. Chicago, etc. R. R. Co., 196 U. S. 
217, at page 224, 

“these cases have perhaps their principal illustra¬ 
tion in that class wherein municipalities have been 
held responsible for injuries to persons lawfully 
using the streets in a city, because of defects in the 
streets or sidewalks caused by the negligence or 
active fault of a property owner. In such cases, 
where the municipality has been called upon to 
respond because of its legal duty to keep public , 
highways open and free from nuisances, a recovery 
over has been permitted for indemnity against the 
property owner, the principal wrongdoer, whose 
negligence was the real cause of the injury. 

“Of this class of cases is Washington Gas Light 
Co. V. District of Columbia, 161 U. S. 316, in which ' 
a resident of the city of Washington had been 
injured by an open gas box, placed and maintained, 
on the sidewalk by the gas company for its benefit. 
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The District was sued for damages, and, after 
notice to the gas company to appear and defend, 
damages were awarded against the District, and it 
was held that there might be a recovery by the 
District against the gas company for the amount of 
damages which the former had been compelled to 
pay. Many of the cases were review’ed in the 
opinion of the court, and the general principle was 
recognized, that nottoithstanding the negligence of 
oney for which he has been held to respond he may 
recover against the principal deliquent w’here the 
offense did not involve moral turpitude, in which 
case there could be no recovery, but was merely 
malum prohibitumy and the law would inquire into 
the real delinquency of the parties, and place the 
ultimate liability upon him whose fault had been 
the primary cause of the injury. The same prin¬ 
ciple has been recognized in the Court of Appeals of 
the State of New York in Oceanic Steam Nav. Co. 
V. Compania Transatlantic a Espanolay 134 N. Y. 
461, the second proposition of the syllabus of the 
cause being: 

‘Where, therefore, a person has been compelled, 
by the judgment of a court having jurisdiction, to 
pay damages caused by the negligence of another, 
which ought to have been paid by the wrongdoer, 
he may recover of the latter the amount so paid, 
unless he was a party to the wrong which caused 
the damage.’” 

It is to be noted here that the treasurer in the present 
case was obviously the “principal wrongdoer” while the 
directors were nevertheless held legally liable to the stock¬ 
holders. Certainly the duty incumbent upon the directors 
to supervise the acts of one whom they trusted was no 
more obvious than the duty resting upon the District of 
Columbia to inspect its sidewalks and streets. 

In the Union Stockyards case, supray a railroad com¬ 
pany delivered a car with imperfect brakes to a terminal 
company, both companies neglecting to discover a defect 
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which could have been ascertained by a proper inspection. 
An employe of the terminal company who was injured as a 
direct result of the negligence, sued the terminal company 
alone and recovered. The terminal company sued the 
railroad company, maintaining that the facts of the case 
were parallel to those in the Washington Gas Light Com¬ 
pany case, supruy in that, while the active negligence of the 
terminal company may have contributed to the ensuing 
injury, nevertheless, the defendant company was under 
the first and primary duty of such inspection, and therefore 
the terminal company should be entitled to indemnity. 

The court, however, held that: 

‘‘We do not perceive that, because the duty of 
inspection was first required from the railroad com¬ 
pany, the case is thereby brought within the class 
which holds the one primarily responsible, as the 
real cause of the injury, liable to another less 
culpable, who may have been held to respond for 
damages for the injury inflicted. It is not like the 
case of one w’ho creates a nuisance in the public 
streets; or who furnishes a defective dock; or the 
case of the gas company, where it created the con¬ 
dition of unsafety by its own wrongful act; or the 
case of the defective boiler, which blew out because 
it would not stand the pressure warranted by the 
manufacturer. {Boston Company v. Kendall, 178 
Mass. 232). In all these cases the wrongful act of 
the one held finally liable created the unsafe or 
dangerous condition from which the injury resulted. 
The principal and moving cause, resulting in the 
injury sustained, was the act of the first wrongdoer, 
and the other has been held liable to third persons 
for failing to discover or correct the defect caused 
by the positive act of the other.*’ 

In 6 R, C. L. 1054, the rule is stated: 

“It may be said to be the general rule that one of 
several joint tort-feasors cannot enforce contribu- 
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tion or secure indemnity from any of the other 
tort-feasors. 

“When parties are equally bound to bear a 
burden, and are in aequali jure, that is, liable from 
the same circumstances existing as to both, con¬ 
tribution is due of right, in equity, but the party 
who would otherwise be entitled to contribution 
forfeits such right if the joint liability arose from an 
act malum in se, a fraud or voluntary tort, in 
which he participated. * *■ * * 

“These general principles are, however, subject 
to many exceptions or limitations which confine the 
operation of the general rule w'ithin very narrow 
limits. ♦ * * * In respect to offenses in which is 
involved any moral delinquency or turpitude, all 
parties are deemed equally guilty and courts will 
not inquire into their relative guilt. 

“But where an offense is merely malum pro¬ 
hibitum and is in no respect immoral, it is not 
against the policy of the law to inquire into the 
relative delinquency of the parties, and to ad¬ 
minister justice between them, although both par¬ 
ties are wrongdoers. (C. ^ 0. Co. v. A. C. Cmrs., 
S7 Md. 201). 

“An exception to the general rule occurs when in 
beginning the co-trespassers were not in the wrong, 
as when they engage in a legitimate undertaking in 
the pursuance of which they commit a tort unin¬ 
tentionally. Here if one is made to pay the damages 
he has an undoubted right to contribution.’^ 

Considering the facts of the present case in the light of 
those above mentioned, it is obvious that: 

1. The original purpose of the rule denying contribution 
among joint tort-feasors was exclusively to prohibit one 
guilty of an act involving moral turpitude, i. e., an act 
malum in se, from coming into court and making that 
wrongful act the basis of his claim for contribution. 
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2. A majority of the courts, including the Supreme 
Court of the United States, have extended this doctrine 
to include cases which involve active negligence on the part 
of the one seeking contribution, which negligence is the 
immediate predisposing cause of the result complained oj 
(thus in Union Stock Yards Co. v. Chicago^ etc. Ry. Co., 
supray the immediate cause of the injuries in question was 
the direct and absolute disregard of the lives and welfare of 
the passengers to be carried, as evidenced by the total 
negligence on the part of both plaintiflF and defendant to 
perform the primary duty of inspection.) 

3. The tendency to juggle phrases instead of principles 
lead some of the courts to hold that the mere fact of 
technical negligence, however far removed, was enough 
to bar contribution. As a result of the obvious injustice 
of such a rule some of the courts, as in the Mayberry and 
Furbeck cases, supra, have been led to assume an attitude 
which is perhaps extreme, in saying that negligence will 
bar contribution only when it is intentional. 

4. Comparing the principal case to the illustrations 
above cited we find this: (a) The directors seeking con¬ 
tribution herein were guilty of no intentional act malum 
in se, nor one involving moral turpitude, nor in disregard 
of lives or safety of others; (b) the negligence of the said 
directors in failing to discover the carefully concealed 
peculations of one upon whose integrity and honesty 
they had good cause to rely is certainly no more repre¬ 
hensible than that of the directors in the Maryland and 
Massachusetts cases, who neglected to conform to a 
specific known duty; (c) and the so-called negligence of the 
directors was purely secondary in its nature, the sole 
primary cause being the willful and criminal acts of the 
treasurer. 
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Such being the case, can it be contended that the direc¬ 
tors should be denied the right of contribution or indemnity 
as against the treasurer? If so, can there be any rule of 
reason or justice which would prevent them from asking 
the aid of the courts in securing justice as between them¬ 
selves ? 

It is respectfully submitted that the Court below erred 
in dismissing the bill of complaint filed herein. 
Respectfully submitted, 

Chas. S. Baker, 
Attorney for Appellants. 

Greene and Hurd, 

Of Counsel. 
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ALLEN CURTIS, ELLIS P. EARLE, HOWARD 
PASCHAL, Appellants, 
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SCOTT E. WELKER. 


BRIEF ON BEHALF OF APPELLEE. 


Statement. 

Appellants, plaintiffs below, and hereinafter so desig¬ 
nated, filed in the Supreme Court of the District of Columbia 
a bill of complaint, naming appellee defendant, asking for 
contribution. 

The said bill alleged that two of the plaintiffs were resi¬ 
dents of New York, one of them a resident of New Jersey, 
and the defendant a resident of the District of Columbia, 
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That plaintiffs and defendant, together with four other per¬ 
sons, constituted, during the period from July 9, 1912, to 
January 1, 1916, the Board of Directors of the Tri-Bullion 
Smelting and Development Company, an Arizona corpora¬ 
tion, having its principal office in the City of Kew’ York. 
That one Harry J. Clark, elected and appointed to the office 
of treasurer, misappropriated moneys of said corporation ag¬ 
gregating $32,316.67, which he obtained from the bank 
accounts of the corporation by dishonest means, and that 
the directors had no knowledge thereof until after the ex¬ 
piration of their term of office in 1916. 

Said bill further alleged that the corporation brought an 
action in the Supreme Court of New York against all the 
directors, but that the plaintiffs were the only ones who were 
ser%'ed with process and who appeared therein, and that de¬ 
fendant knew of the pendency of said action. 

Said bill further alleged that the complaint in said action 
set out that the misappropriation of money and the resulting 
loss “were the result of, and wholly due to, the negligence 
of and inattention to the official duties by each and air^ of 
the defendants in said action. To this complaint the plain¬ 
tiffs in the present suit filed an answer putting in issue said 
charge of negligence against all the directors and the result¬ 
ing responsibility. Said action was tried before a jury and 
a verdict rendered against the three plaintiffs in this action, 
based upon a finding that all of the directors were guilty of 
negligence and that said negligence resulted in loss to the 
corporation as charged. Judgment was entered for the sum 
of $39,808.08. From said judgment an appeal was taken 
to the Appellate Division of said court, 'which modified the 
judgment, reducing it to $28,253.79. A further appeal was 


taken to the Court of Appeals of said State, which court af¬ 
firmed the judgment as modified. 

Said bill further alleged that the judgment with interest 
and costs, amounting to $33,654.01, has since been paid by 
the plaintiffs in this action. 

The Appellate Division of the Supreme Court of New 
York in their opinion in the case, which is reported in 174 
N. Y. S., 830, in discussing the question of the negligence 
of the directors and the liability resulting therefrom, used 
the following language: 

At page 835: 

‘Tt is quite incomprehensible how plaintiff^s presi¬ 
dent and the directors who countersigned these va¬ 
rious checks, fifteen of them being duplicated as to 
the date and amount, can still plead ignorance of the 
raids that were being made upon its bank deposits.” 

At page 837: 

“The directors should have known that there was 
no reason for the nineteen withdrawals during such 
period of inactivity, aggregating in amount the sum 
of $22,797.59.” 

At page 839: 

“This, however, furnishes little excuse when a very 
slight attention to the affairs of their concern, and 
the insistence that the treasurer make the reports 
monthly that the by-laws called for, would surely 
have uncovered the dishonest practices which were 
going on.” 
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At page 839 : 

“I think the evidence is sufficient to charge the de¬ 
fendants with negligence, and that as to such items 
the plaintiff is entitled to recover of them the amount 
of its losses.” 

At page 839: 

‘‘These defalcations from which the plaintiff suf¬ 
fered occurred through the dishonesty of an agent 
appointed by the defendant directors. The law is 
well settled that, when such defalcations could have 
been detected and prevented by the exercise of ordi¬ 
nary care and vigilance on the part of the director, 
thev are personallv liable for loss sustained bv reason 
of their negligence.’' 

To the bill in the present case defendant filed a Motion to 
Dismiss, and after argument the Court below signed a decree 
dismissing the bill, for the reason that the bill did not pre¬ 
sent as a matter of law any ground for relief because on its 
face it showed that plaintiffs and defendant were both guilty 
of negligence, and hence were joint tort feasors and con¬ 
tribution would not lie. 


Proposition. 

Contribution will not lie in favor of three directors of a 
board of eight directors who paid a judgment obtained in a 
suit against all the directors, but in which onlv the three 
who paid the judgment were served with process or appeared, 
against one of the other directors where it appears that the 
original suit was based on negligence and a recoverv had 
on the ground that all the defendants were guilty of the 
same negligence. 


ARGUMENT 


The general principle on which the above proposition is 
based is stated in 13 C. J., 828, as follows: 

“Where one of several wrongdoers has been com¬ 
pelled to pay the damages for the wrong committed, 
the general rule is that he cannot compel contribution 
from the others who participated in the commission 
of the wrong. This is a rule not only of the com¬ 
mon, but of the civil law, and it obtains in equity as 
well as at law.^^ 

The earliest reported case on this question, and one that is 
still considered a leading authority, is that of Merryweather 
vs. Kixan, 8 T. R., 18G. In that case Lord Kenyon, Ch. J., 
in sustaining a non-suit to an action for contribution be¬ 
tween two tort feasors, one of whom had paid a judgment 
obtained against both, said: 

* * there could be no doubt but that the 

non-suit was proper; that he had never before heard 
of such action having been brought, where the former 
rccoverv was for a tort. That the distinction was 
clear between this case and that of a joint judgment 
against several defendants in an action of assumpsit.” 

One of the reasons for this rule may be, as stated in plain¬ 
tiffs^ brief, page 0, to discourage illegal transactions, but the 
true ground is believed to be that one who has committed a 
wrong will not be allowed to seek the help of the Court and 
set up that wrong in order to obtain redress for another's 
having participated with him in it, as stated in 13 C. J., at 
page 829: 



‘‘While, in cases contribution among, or between, 
wrongdoers is allowable at all, it must be on the 
ground that it is equitable, or is authorized by stat¬ 
ute, yet the rule against contribution among tort¬ 
feasors is not based on the ground that contribution 
in such a case is inequitable. Indeed the application 
of the rule often works injustice as bet^\'een the 
wrongdoers. The rule rests on considerations of pub¬ 
lic policy, it being against the policy and maxims of 
the law to adjust equities between wrongdoers, or to 
allow a person to found an action on his own wrong¬ 
doing. The law will not raise an implied promise 
to contribute between wrongdoers; but the court will 
leave a person who asks its assistance in such a case in 
the position where it finds him.’^ 

However, the general rule is not disputed by plaintiffs but 
they seek to bring themselves within some e.xccption to, or 
limitation on, this general rule. The principal exception in¬ 
sisted on appears to be that where there was no conscious 
wrong, or where the unlawful act was unintentional, contri¬ 
bution will be allowed. This exception was first stated in 
the case of Adamson vs. Jarvis, 4 Bingham, 6G, which is set 
out in plaintiffs’ brief, page 9. It should be noted that in 
that case plaintiffs, who were allowed contribution, sold goods 
under order of the defendant which goods the defendant had 
no right to dispose of, and that the defendant, when he gave 
the goods to the plaintiff, did not inform him of his lack of 
authority to sell them. This case does not make an excep¬ 
tion to the general rule, but rather points out a limitation on 
the general rule which, as recognized in the opinion, was 
fii’st applied in Merrj’weather vs. Nixan, supra. The court, 
in pointing out this limitation in the Adamson case, uses the 
following language: 
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^'The rule that wrongdoers cannot have redress 
or contribution against each other is confined to 
cases where the person seeking redress must be pre¬ 
sumed to have known that he was doing an unlaw¬ 
ful act.’’ 

It follows from this limitation on the general-rule that 
where the wrong arises solely from inference of law, con¬ 
tribution will also be allowed. This limitation, which is 
thus split up into two parts, is the main ground advanced by 
plaintiffs on which they base their right to recover. 

Practically every quotation and case cited in plaintiffs’ 
brief, pages 5 to 13, inclusive, is in support of this limitation 
on the general rule. 

Granting, for the sake of argument, that such limitation 
to the general rule exists under the law applicable to this 
case, the plaintiffs in their own brief conclusively show that 
such a limitation would not be applicable under the facts of 
this case. In a quotation from Johnson Toi*py, 35 Nebr., 
604, their brief, page 9, plaintiffs set out that the test to de¬ 
termine if the right of contribution exists is, “must the party 
demanding contribution be presumed to have known that 
the act for which he had been compelled to respond was 
wrongful.” It cannot be said in this present case that the 
plaintiffs cannot be presumed to have known that the negli¬ 
gence for which they have been compelled to respond in 
damages was wrongful. They are presumed to know” the 
law. It was their duty as directors of the corporation to use 
reasonable care and attention in the supervision of the busi¬ 
ness of the corporation. This w’as a positive duty wdiich 
they owed to the stockholders of the corporation who in¬ 
trusted them w”ith the direction of affairs. Can they now 
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be heard to say that they did not know and appreciate that 
a neglect of this duty would be wrongful? 

This question has already been conclusively answered by 
the judgment of the Supreme Court of New York, and in the 
opinion of the Appellate Division of that court modifying 
and affirming the judgment of the court below. In the opin¬ 
ion of the Appellate Division they found that all of the di¬ 
rectors were guilty of negligence, which negligence consisted 
in a failure on the part of the directors to exercise the or¬ 
dinary care and vigilance in the performance of their duties 
which the law required of them and specifically found that 
tliev should have known of the defalcations. As set out above 

V 

the court, at page 835, said: 

“It is quite incomprehensible how plaintitt’s’ presi¬ 
dent and the directors who countersigned these vari¬ 
ous checks, fifteen of them being duplicated as to the 
date and amount, can still plead ignorance of the 
raids that were being made upon its bank deposits.” 

Again, at page 837: 

“The directors should have known that there was 
no reason for the nineteen withdrawals during such 
period of inactivity, aggregating in amount the sum 
of $22,797.59.”' 

Plaintiffs also contend that the negligence was an act 
malum 'prohibitum and urge an exception to the general 
rule on this ground. It should be noted that the quotations 
set out in plaintiffs^ brief in support of this exception are 
taken from the Washington Gas Light Company vs. District 
of Columbia, 161 U. S., 316, brief pages 11 and 16, and from 
6 R. C. L., 1054, brief page 18, which is itself taken word 
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for word from the Washington Gas Light case. This ex¬ 
ception is, however, confined to cases where the parties are 
not in pari delicto, and does not apply where the parties are 
in pari delicto as they are in this case. 

The Supreme Court in the above-referred to case states: 

‘‘But where the offense is merely malum prohib¬ 
itum, and is in no respect immoral, it is not against 
the policy of the law to inquire into the relative de¬ 
linquency of the parties and to administer justice be¬ 
tween them, although both parties are wrongdoers.” 

In any event it is hard to see how the acts of negligence in 
the present case can be classed as acts merely mala prohibita. 
An act malum prohibitum is defined in 26 Cyc., 122, as: 

“An act made wrong by legislation—a forbidden 
evil.” 

It is defined in Commonwealth va. Adams, 114 Mass., 323, 
which is the leading case on the subject, as follows: 

“Acts mala prohibita include any matter forbid¬ 
den or commanded bv statute, but not otherwise 
wrong.” 

The violation of the dutv of a direetor to use reasonable 
care is not a wrong by legislation or statute, but comes from 
the common law. But regardless of man-made law, we sub¬ 
mit that such a breach of a positive trust is contrary to the 
moral law and is therefore an act mala in sc. 

The Supreme Court of the United States has had this 
identical question before it in the case of Union Stock Yards 
Company of Omaha vs. Chicago, B. & Q. R. R. Co., 196 U. S., 
217, and in an opinion, which controlled the court below 
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in dismissing the bill in the present case, settled the law in¬ 
volved. It should be noted that at least ten of the citations 
urged as authorities here by plaintiffs were unsuccessfully 
relied upon in the Supreme Court in the Stock Yard Case. 

The plaintiff in that case owned and operated stock yards 
and terminal facilities appurtenant thereto. The defendant 
was a common carrier of freight and passengers. The de¬ 
fendant contracted with the plaintiff to deliver cars to their 
places of ultimate destination in the plaintiff's yards, which 
cars defendant placed on a transfer track on the plaintiff's 
premises. Defendant delivered to the plaintiff a refrigerator 
car used in the transportation of meats to be delivered to the 
Hammond Packing Company in plaintiff's stock yard. The 
car was in bad order, in that the brake was defective, which 
defect could have been discovered upon inspection. One of 
the employees of plaintiff was injured by reason of the defect, 
and sued plaintiff' and recovered judgment on the ground 
that the Stock Yards Company ^^•as guilty of negligence after 
it received the car in question in failing to perform the duty 
of inspection required of it. Plaintiff thereupon brought this 
suit in a Circuit Court of the United States against defend¬ 
ant to recover contribution. The case went to the Court of 
Appeals and that court certified it to the Supreme Court. 

The question before the Supreme Court was whether plain¬ 
tiff, who was negligent, could obtain contribution from the 
defendant who was guilty of a like negligence. The court, 
at page 224, states the general principle involved as follows: 

* * the general principle of law is well set¬ 
tled that one of several wrongdoers cannot recover 
against another wrongdoer, although he may have 
been compelled to pay all the damages for the wrong 
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done. In many instances, however, cases have been 
taken out of this general rule, and it has been held 
inoperative in order that the ultimate loss may be 
visited upon the principal wrongdoer, who is made to 
respond for all the damages, where one less culpable, 
although legally liable to third persons, may escape 
the payment of damages assessed against him by 
putting the ultimate loss upon the one principally 
responsible for the injury done. These cases have, 
perhaps, their principal illustration in that class 
wherein municipalities have been held responsible 
for injuries to persons lawfully using the streets in a 
citv, because of defects in the streets or sidewalks 
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caused by the negligence or active fault of a property 
owner. In such cases, where the municipality has 
been called upon to respond because of its legal duty 
to keep public highways open and free from nui¬ 
sances, a recovery over has been ])ermitted for indem¬ 
nity against the propeily owner, the principal wrong¬ 
doer, whose negligence was the real cause of the 
injury.’^ 


With reference to the negligence of each party and the 
effect of such negligence as between themselves, the courts 
at page 227, says: 


‘*Ihit in the present case the omission of duty for 
which the railroad company was sought to be held 
was the failure to inspect the car with such reasonable 
diligence as would have discovered the defect in it. 
It may be conceded that the railroad company hav¬ 
ing a contract with the terminal company, to receive 
and transport the cars furnished, it was bound to use 
reasonable diligence to see that the cars were turned 
over in good order, and a discharge of this duty re¬ 
quired an inspection of the cars by the railroad com- 
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pany upon delivery to the terminal company. But 
that the terminal company owed a similar duty to its 
employees and neglected to perform the same to the 
injury of an employee, has been established by the 
decision of the Supreme Court of Nebraska already 
referred to. 

The case then stands in this wise: The railroad 
company and the terminal company have been guilty 
of a like neglect of duty in failing to properly in¬ 
spect the car before putting it in use by those who 
might be injured thereby. * * * 

In the present case the negligence of the parties 
lias been of the same character. Both the railroad 
company and the terminal company failed by proper 
inspection to discover the defective brake. The ter¬ 
minal company, because of its fault, has lx?en held 
liable to one sustaining an injury thereby. AVe do 
not think the case comes within that e.xceptional 
class which permits one wrongdoer who has been 
mulcted in damages to recover indemnity or contri¬ 
bution from another.'*’ 

There is a striking similaritv between the Stock Yard 
case and the case under consideration. In each there was 
a neglect to perform a duty—in one to inspect the brakes, 
in the other to inspect the books, bank account and the 
moneys being expended. In each the negligence of plain¬ 
tiff and defendant was of ilie same character—in one a 
difference in time, in the case before the court no differ¬ 
ence in any way. AVe respectfully submit that the decision 
of this court in this case should be the same as that of the 
Supreme Court in the Stock Yard case. 

The law of New York, where the acts of negligence in¬ 
volved in this case took place and where the original suit 
was brought, is identical with the principle above stated. 
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The Supreme Court of New York in the case of Andrews 
vs. Murray & Kane, 33 Barbour, 354, in refusing contribu¬ 
tion between trustees of a company for money which was 
paid by one" of the trustees because of a neglect to make a 
report required by statute, said at page 356: 

‘Tn actions for joint torts, a joint liability exists, 
and a recovery may be enforced against any one of the 
defendants. The party paying such claim has no 
right to contribution from the other defendants, even 
although by the payment, he has relieved them from 
their liability. * * * principle on which 

these decisions arc made is, that whenever the liability 
arises ex delicto, there is no contribution. Either of 
the trustees might have avoided this liability by at¬ 
tending to the duty imposed upon him by the statute, 
lie cannot charge any other trustees with the conse¬ 
quences of his own negligence.” 

The textbooks arc to the same effect. Cook on Corpora¬ 
tions, Section 749, uses the following language: 

“No contribution can be enforced among directors 
guilty of a breach of trust for which a part are held 
liable.” 

See also Fletcher Cyclopedia Corporations, Section 2417; 

“There are more or less vague references in many 
opinions to the right to contribution without ex¬ 
pressly deciding the question. If the right of action 
is treated as ex delicto, then the directors are several 
and joint tort feasors and have no right of contribu¬ 
tion between themselves. The rule that there can 
be no contribution between joint wrongdoers is gen¬ 
erally applied to corporate directors and officers (Gil¬ 
bert vs. Finch, 173 N. Y., 455).” 
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Many of the authorities cited by plaintiffs involve facts 
and circumstances that make them clearly distinguishable 
and of no authority when applied to the present case. 

The case of Ankeny vs. Moffett, 37 Minn., 109, plaintiffs’ 
brief, page 7, involved a statute allowing contribution in 
certain cases. 

The case of Jacobs vs. Pollard, 10 Cush., 287, plaintiffs’ 
brief, page 8, specifically held that there was nothing in the 
facts from which it could be inferred that the parties t^ the 
suit committed the wrong with a knowledge, either actual 
or presumed, that they were violating the rights of the right¬ 
ful owner. 

The case of Mavberrv vs. Xo. Pac. R. R. Co., 10 Minn., 
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79, plaintiffs’ brief, page 10, was an action for death of an 
employee brought against the railroad company and two 
railroad employees. The (question before the court was 
whether or not a master and servant could be joined in 
the same cause of action. This was the only question be¬ 
fore the court and hence what is quoted from the decision 
is merely dictum. It should also be noted that the opinion 
limits the general rule to cases where the wrongdoers are 
not in pari delicto. 

The case of Chicago Ry. Co. vs. Conway Co., 219 Ill., 
App. 220, plaintiffs’ brief, page 11, was an action brought 
to recover damages which the railway company had been 
compelled to pay in a former action. The Conway Com¬ 
pany was a construction company employed by the railway 
company to do certain work and in doing the work had 
left an open excavation wdiich had caused the injury. It 
was specifically held that plaintiff and defendant were not 
in pari delicto and on this ground a recovery was allowed 
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for the whole amount of the judgment against the de¬ 
fendant. 

In Furbeck vs. Gevurtz, 143 Pac., 654, plaintiffs’ brief, 
page 12, the question involved was whether a nonsuit as 
to one of several defendants granted by the court below 
was proper, it being urged that it was error. One of the 
reasons being that such nonsuit would defeat the right of 
contribution. It was held that the nonsuit was proper and 
the opinion, in so far as it relates to the question involved 
in this case, is merely dicta. 

The case of Hobbs vs. Hurley, 104 Atl., 815, plaintiffs’ 
brief, page 12, is not in point. The plaintiff and defendant 
had been held liable to one injured by a machine that they 
had borrowed, which machine was being driven by a chauf¬ 
feur at the time of the injury and neither plaintiff nor de¬ 
fendant were present. Plaintiff paid the judgment and 
brought suit for contribution. He was allowed contribu¬ 
tion solely on the ground that in the former action they 
were held to be wrongdoers by legal inference only, under 
the doctrine of respondeat superior. 

In Gaither vs. Bauernschmidt, 108 Hd., plaintiffs’ brief, 
page 13, the question of contribution was only raised as an 
objection to the failure to make other directors defendants 
and the court was careful not to pass directly on the right 
of contribution but merelv said that: 

“If there should be a decree against the defend¬ 
ants now remaining in the case or any of them they, 
having first satisfied the decree, will be in a position 
to assert according to the ordinary course of proced¬ 
ure any right of contribution which they may have 
against other participants in the transactions out of 
which the liability enforced by the decree arose.’’ 


IG 


Fletcher in his work on Corporation at Section 2417, in 
commenting on the language of the court as set out in the 
latter part of the quotation in plaintiffs’ brief, said: 

^^It is to be noticed, however, that this was held 
in a case where a bill by a receiver was demurred to 
for the failure to make defendants all the directors 
who participated in any of the alleged negligent or 
unlawful acts complained of, and it appeared from 
the bill different directors were in office at various 
times when the various alleged improper acts oc¬ 
curred, and therefore the lang-uage of the opinion 
should, it is submitted, be limited to cases where some 
of the directors were liable for part of the losses but 
not liable for other losses.” 

In Nickei'son vs. Wheeler, 118 Mass., 29*‘). plaintiffs’ brief, 
page 14, the plaintiff' had paid a judgment obtained against 
all of llie directors in a suit lu-ought bv creditoi's under a 
statute which required all tlie directors to he joined and 
which prevented the creditors from singling out and elect¬ 
ing only one to sue. The o|)inion of the court was based on 
a construction of that statute. The court at i>age 208 said: 

‘'The mode provided by law for the enforcement 
of the liability of the officers is in the nature of a 
suit upon a contract ; all are to be joined in a suit, 
and the creditor cannot single out and elect only 
one, as he may among trespassers. St. of 1862, c. 
218, Sec. 4. If afterwards he mav arbitrarilv select 
upon whom he will levy his execution, and there is 
no contribution, this j)rovision, which was obviously 
intended that all rights and liabilities might be ad- 
justed in one suit, would afford no benefit.” 
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The four points made by plaintiffs in concluding their 
brief are answered as follows: 

1. The original purpose of the general rule is not exclu¬ 
sively to prohibit contribution between parties guilty of an 
act malum in se but its main purpose is to prevent wrong¬ 
doers from making the courts an accomplice after the fact 
to their own wrong. 

2. The courts have not extended the general rule to cases 
involving active negligence, which negligence is the imme¬ 
diate predisposing cause, but such negligence, being a tort 
and an action to recover for such negligence being an action 
ex delicto, comes within the general rule as originally stated. 
The Supreme Court in the Union Stock Yard case did not 
extend but simply applied the general rule. There was no 
question in that case of any ‘^disregard of the lives and wel¬ 
fare of the passengei*s to be carried,'’ as stated in plaintiff’s 
brief, page 12, the action was by an employee and the car 
on which the injury occurred was a refrigerator car used for 
the transportation of meats. 

3. The Mavberrv and Furbeck cases cannot be considered 
authorities for an exception to the general rule for the rea¬ 
son that the question was not directly before the court and 
what was said in each case on the question was said in an¬ 
swer to an argument on another point. 

4. (a) It has by no means Ix^en established that the di¬ 
rectors were not guilty of an intentional act malum in se or 
one involving moral turpitude; on the contrary we submit 
that the negligence of the directors is an act malum in se 
and the New York court found difficulty in seeing how the 
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directors could have been unaware of the defalcations which 
occurred. In any event they certainly must be presumed to 
have known that the neglect of their duty was wrongful 
which is the test as laid down by the plaintiffs themselves. 

(b) The directors in the Maryland and Massachusetts 
cases neglected to perform a statutory requirement which 
would be an act malum 'prohibitum. In our case the di¬ 
rectors violated the duty they owed to the company and 
hence were guilty of a breach of trust. It should also be 
noted that in the Maryland case the question was not di- 
rectlv before the court and the Massachusetts case turned on 
the construction of a statute. 

(c) We are not concerned in this case with the fact that 
the ne^li^ence of the dircctoi-s was merolv secondarv and 
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that the act of the Treasurer was the primary cause of the 
loss to the corporation. We do not deny that the directoi’s 
who paid the loss had a good cause of action against the 
Treasurer. 

In conclusion it is respectfully submitted that on the facts 
before this Court, plaintiffs and defendant, together with 
other directors, were adjudged in a former action guilty of 
negligence in the performance of their duties; that they 
were held guilty of the same acts of negligence and hence 
as to each other are in pari delicto; that they either knew or 
must be presumed to have known that the negligence whicli 
consisted in the breach of their trust was wrongful; that thev 
were guilty not because of any inference of law but because 
they directlv violated the law. That bv reason of the above 
facts the case comes within the general rule prohibiting con- 
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tribution and does not fall within any exception to, or limi¬ 
tation on, such rule and therefore plaintiffs are not entitled 
to contribution and the action of the court below dismissing 
the bill should be affirmed. 

Respectfully submitted. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, JR., 
HENRY R. GOWER, 

EDMUND BRADY, 

Attorneys for Appellee. 
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